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"Whilst no formal legal right to use a
particular place is required for that
place to constitute a permanent
establishment, the mere presence of
an_enterprise at a particular location
does not necessarily mean that that
location is_at the disposal of that
enterprise. Whether a location may be
considered to be at the disposal of an
enterprise in such a way that it may
constitute a “place of business
through which the business of [that]
enterprise is wholly or partly carried
on" will depend on that enterprise
having the effective power to use that
location _as well as the extent of the
presence of the enterprise at that
location and the activities that it
performs there.
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“18. Even though part of the business of an
enterprise may be carried on at a location
such as an individual’s home office, that
should not lead to the automatic conclusion
that that location is at the disposal of that
enterprise simply because that location is
used by an individual (e.g. an employee) who
works for the enterprise. Whether or not a
home office constitutes a location at the
disposal of the enterprise will depend on the
facts and circumstances of each case. In
many cases, the carrying on of business
activities at the home of an individual (e.g. an
employee) will be so intermittent or
incidental that the home will not be
considered to be alocation at the disposal of
the enterprise (see paragraph 12 above).

Where, however, a home office is used on a
continuous basis for carrying on business
activities for an enterprise and it is clear from
the facts and circumstances that the
enterprise has required the individual to use
that location to carry on the enterprise’s
business (e.g. by not providing an office to
an employee in circumstances where the
nature of the employment clearly requires an
office), the home office may be considered to
be at the disposal of the enterprise.”
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"19. A clear example is that of a non-resident
consultant who is present for an extended
period in a given State where she carries on
most of the business activities of her own
consulting enterprise from an office set up in
her home in that State; in that case, that
home office constitutes a location at the
disposal of the enterprise. Where, however, a
cross-frontier worker performs most of his
work from his home situated in one State
rather than from the office made available to
him in the other State, one should not
consider that the home is at the disposal of
the enterprise because the enterprise did not
require that the home be used for its
business activities. It should be noted,
however, that since the vast majority of
employees reside in a State where

their employer has at its disposal one or
more places of business to which these
employees report, the question of whether or
not a home office constitutes alocation at the
disposal of an enterprise will rarely be a
practical issue. Also, the activities carried on
at a home office will often be merely auxiliary
and will therefore fall within the exception of
paragraph 4.”
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